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§1982.112

(b) The Assistant Secretary may
withdraw his or her findings and/or a
preliminary order at any time before
the expiration of the 30-day objection
period described in §1982.106, provided
that no objection yet has been filed,
and substitute new findings and/or a
preliminary order. The date of the re-
ceipt of the substituted findings or
order will begin a new 30-day objection
period.

(c) At any time before the Assistant
Secretary’s findings and/or order be-
come final, a party may withdraw its
objections to the Assistant Secretary’s
findings and/or order by filing a writ-
ten withdrawal with the ALJ. If a case
is on review with the ARB, a party may
withdraw its petition for review of an
ALJ’s decision at any time before that
decision becomes final by filing a writ-
ten withdrawal with the ARB. The ALJ
or the ARB, as the case may be, will
determine whether to approve the
withdrawal of the objections or the pe-
tition for review. If the ALJ approves a
request to withdraw objections to the
Assistant Secretary’s findings and/or
order, and there are no other pending
objections, the Assistant Secretary’s
findings and/or order will become the
final order of the Secretary. If the ARB
approves a request to withdraw a peti-
tion for review of an ALJ decision, and
there are no other pending petitions for
review of that decision, the ALJ’s deci-
sion will become the final order of the
Secretary. If objections or a petition
for review are withdrawn because of
settlement, the settlement must be
submitted for approval in accordance
with paragraph (d) of this section.

(d)(A) Investigative settlements. At any
time after the filing of a complaint,
and before the findings and/or order are
objected to or become a final order by
operation of law, the case may be set-
tled if the Assistant Secretary, the
complainant, and the respondent agree
to a settlement. The Assistant Sec-
retary’s approval of a settlement
reached by the respondent and the
complainant demonstrates his or her
consent and achieves the consent of all
three parties.

(2) Adjudicatory settlements. At any
time after the filing of objections to
the Assistant Secretary’s findings and/
or order, the case may be settled if the
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participating parties agree to a settle-
ment and the settlement is approved
by the ALJ if the case is before the
ALJ, or by the ARB if the ARB has ac-
cepted the case for review. A copy of
the settlement will be filed with the
ALJ or the ARB, as the case may be.

(e) Any settlement approved by the
Assistant Secretary, the ALJ, or the
ARB will constitute the final order of
the Secretary and may be enforced pur-
suant to §1982.113.

§1982.112 dJudicial review.

(a) Within 60 days after the issuance
of a final order under §§1982.109 and
1982.110, any person adversely affected
or aggrieved by the order may file a pe-
tition for review of the order in the
United States Court of Appeals for the
circuit in which the violation allegedly
occurred or the circuit in which the
complainant resided on the date of the
violation.

(b) A final order of the ARB is not
subject to judicial review in any crimi-
nal or other civil proceeding.

(c) If a timely petition for review is
filed, the record of a case, including the
record of proceedings before the ALJ,
will be transmitted by the ARB to the
appropriate court pursuant to the Fed-
eral Rules of Appellate Procedure and
the local rules of the court.

§1982.113 Judicial enforcement.

Whenever any person has failed to
comply with a preliminary order of re-
instatement, or a final order, including
one approving a settlement agreement,
issued under NTSSA, the Secretary or
a person on whose behalf the order was
issued may file a civil action seeking
enforcement of the order in the United
States district court for the district in
which the violation was found to have
occurred. Whenever a person has failed
to comply with a preliminary order of
reinstatement, or a final order, includ-
ing one approving a settlement agree-
ment, issued under FRSA, the Sec-
retary may file a civil action seeking
enforcement of the order in the United
States district court for the district in
which the violation was found to have
occurred. In such civil actions under
NTSSA and FRSA, the district court
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will have jurisdiction to grant all ap-
propriate relief, including, but not lim-
ited to, injunctive relief and compen-
satory damages, including:

(1) Reinstatement with the same se-
niority status that the employee would
have had, but for the retaliation;

(2) The amount of back pay, with in-
terest; and

(3) Compensation for any special
damages sustained as a result of the re-
taliation, including litigation costs,
expert witness fees, and reasonable at-
torney’s fees.

§1982.114 District Court jurisdiction
of retaliation complaints.

(a) If there is no final order of the
Secretary, 210 days have passed since
the filing of the complaint, and there is
no showing that there has been delay
due to the bad faith of the complain-
ant, the complainant may bring an ac-
tion at law or equity for de novo review
in the appropriate district court of the
United States, which will have jurisdic-
tion over such an action without re-
gard to the amount in controversy.

(b) Fifteen days in advance of filing a
complaint in Federal court, a com-
plainant must file with the Assistant
Secretary, the ALJ, or the ARB, de-
pending upon where the proceeding is
pending, a notice of his or her inten-
tion to file such complaint. The notice
must be served on all parties to the
proceeding. A copy of the notice must
be served on the Regional Adminis-
trator, the Assistant Secretary, Occu-
pational Safety and Health Adminis-
tration, and on the Associate Solicitor,
Division of Fair Labor Standards, U.S.
Department of Labor. The complainant
shall file and serve a copy of the dis-
trict court complaint on the above as
soon as possible after the district court
complaint has been filed with the
court.

§1982.115 Special
waiver of rules.

circumstances;

In special circumstances not con-
templated by the provisions of these
rules, or for good cause shown, the ALJ
or the ARB on review may, upon appli-
cation, after three days notice to all
parties, waive any rule or issue such
orders that justice or the administra-
tion of NTSSA or FRSA requires.

§1983.100

PART 1983—PROCEDURES FOR THE
HANDLING OF  RETALIATION
COMPLAINTS UNDER SECTION
219 OF THE CONSUMER PROD-
UCT SAFETY IMPROVEMENT ACT
OF 2008

Subpart A—Complaints, Investigations,
Findings and Preliminary Orders

Sec.

1983.100
1983.101
1983.102
1983.103

Purpose and scope.

Definitions.

Obligations and prohibited acts.

Filing of retaliation complaint.

1983.104 Investigation.

1983.105 Issuance of findings and prelimi-
nary orders.

Subpart B—Litigation

1983.106 Objections to the findings and the
preliminary order and requests for a
hearing.

1983.107 Hearings.

1983.108 Role of Federal agencies.

1983.109 Decision and orders of the adminis-
trative law judge.

1983.110 Decision and orders of the Adminis-
trative Review Board.

Subpart C—Miscellaneous Provisions

1983.111 Withdrawal of complaints, findings,
objections, and petitions for review; set-
tlement.

1983.112 Judicial review.

1983.113 Judicial enforcement.

1983.114 District court jurisdiction of retal-
iation complaints.

1983.115 Special circumstances;
rules.

waiver of

AUTHORITY: 15 U.S.C. 2087; Secretary’s
Order 1-2012 (Jan. 18, 2012), 77 FR 3912 (Jan.
25, 2012); Secretary’s Order 1-2010 (Jan. 15,
2010), 75 FR 3924 (Jan. 25, 2010).

SOURCE: 77 FR 40503, July 10, 2012, unless
otherwise noted.

Subpart A—Complaints, Investiga-
tions, Findings and Preliminary
Orders

§1983.100 Purpose and scope.

(a) This part implements procedures
of the employee protection provisions
of the Consumer Product Safety Im-
provement Act (CPSIA), 15 U.S.C. 2087.
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